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° Palestinians are seen at the site of an Israeli airstrike on tents for displaced people near the southern Gaza Strip city of

Rafah on May 27, 2024.
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Physically destroying Palestinians in Gaza by exterminating Hamas’ militaryarm

As noted above, the Yugoslav
Commission’s ~ commentary
suggests thatthe extermination
of a protected group’s civilian
leadership can serve as proof
of genocidal intent where it is
also accompanied by the elimi-
nation of its military personnel,
which —much like the destruc-
tion of law enforcement —
leaves the group “defenceless.”
This may seem like a particular-
ly controversial view since the
military personnel of a bellig-
erent force is generally consid-
ered targetable during armed
conflict, pursuant to the laws
of war. It is important to recall,
however, that the laws of war
and the prohibition on geno-
cide are not one and the same.
Itis,in fact, possible for military
personnel to be lawfully targe-
table under the laws of war, but
for that targeting to violate the
Genocide Convention.

Nevertheless, the Yugoslav
Commission’s view seems to
reflect a different, more con-
text-driven point about the
Convention — namely, that the
elimination of a group’s civil-
ian leadership, alongside its
military force, can be probative
of genocidal intent because it
tends to make the protected
group more susceptible toanni-
hilation. In effect, then, Israel’s
destruction of Hamas’s armed

wing bolsters the view that
its destruction of the civilian
leadership of Hamas, as well as
Gaza’s other civilian leaders,
is evidence of genocidal intent
because eliminating Hamas's
armed force will leave the Pal-
estinians defenseless and make
it easier for the IDF to destroy
them,assuch.

Some might argue that, rather
than protecting and defend-
ing the Palestinians of Gaza,
Hamas’s military wing has
made them more vulnerable
to destruction, for example, by
purportedly using Palestin-
ian civilians as human shields.
These human shielding claims
— which are repeatedly made
by the Israeli cabinet — remain
dubious at best and have been
widely criticized as manipula-
tive distortions. Instead, avail-
able evidence suggests that it
is not Hamas’s military wing
that has made the Palestinians
vulnerable to harm but rather
thatIsrael has used “Hamas” as
an excuse to kill the Palestinian
people of Gaza, as such — pro-
viding even further evidence of
genocidalintent.

Much like its conflation of the
civilian and military arms of
Hamas, Israel’s definition of
Hamas “fighters” sweeps in a
large swath of Gaza’s civilian
population. In particular, Isra-

el’s targeting protocols explicit-
ly embrace definitions ofarmed
Palestinian “fighters” that rely
on loose conceptions of associ-
ation or affiliation with Hamas
and otherarmed groups thatdo
not meaningfully distinguish
between civilians and those
who can lawfully be targeted.
For example, according to re-
ports, the IDF identifies Pales-
tinian operatives using certain
Al technologies that select tar-
gets based on an amorphous
set of “incriminating features”
— parsing the likelihood that
someone may beafighterbased
on little more than their shared
characteristicswithactual com-
batants — without any mean-
ingful post-selection verifica-
tion by IDF soldiers. This broad
targeting protocol — which is
one of several used by the IDF
—hasreportedlyresultedinthe
selection of nearly 40,000 per-
sonsinGaza,including children,
for assassination. Another Al
program tracks targets for the
specific purpose of killing them
once they enter their homes —
meaning anyone in the home
of a so-called Hamas or other
armed fighter, including family
members, is considered ex-
pendablebythe IDE

The full article first appeared on
Opinio]Juris.

The Genocide Convention requires both intentto commit
theunderlyingacts of genocide, which have theirownintent
requirement,andintentto destroythe protected groupitself.

””

Accordingto some legal experts, one way to prove this second element of
genocidalintentisthrough evidencethatthe protected group’s civilian
leadership,aswellasits militaryand law enforcement, have been targeted

forelimination.

Assassination is always unlawful

Regardless of who is Kkilled,
on whose orders

By Mary Ellen
O’Connell
Scholar

Assassination is a particular form of murder. Regardless of who carries
outtheact,onwhose orders, or why, itis always unlawful.

The same is true in the case of Ismail Haniyeh, a Hamas political leader.
He was Killed on July 31, 2024, while in Tehran at the invitation of the
Iranian government. The Israeli cabinet, which is widely believed to be

behind the killing, has repeatedly expressed a willingness to hunt down
Hamas leadership around the world following the group’s deadly attack on October 7,2023. Israel
has carried outmany such assassinationsinlIran, Lebanon,and elsewhere over the years.

Despite these and other interna-
tional cases, the term “assassina-
tion” is not defined under inter-
national law. Legal scholars like
me rely on standard dictionary
definitions where assassination is
defined as “murder by sudden or
secretattackoften for political rea-

sons”. But treaties and other inter-
national laws do make clear that
killing for political reasons by sud-
denorsecretattackis unlawful.

The most important treaty on
this question is the Internation-
al Covenant on Civil and Political
Rights — adopted in 1966 by the

United Nations and binding to-
day on 174 states, including Rus-
sia, Israel, and the United States.
The covenant affirms: “Every hu-
man being has the inherent right
to life. This right shall be protect-
ed by law. No one shall be arbi-
trarily deprived of hislife.”

Treacherousacts

This does not mean that deliber-
ate killing can never be justified.
International law contains rules
thatdetermine whenitis permis-
sibletouse deadly force.

In peacetime, it is lawful for po-
licetouselethal forcetosavelives
in immediate danger. Officers
killed the man who shot at Don-
ald Trump, for example, to pre-
vent the gunman from shooting
again, as lives were inimmediate
danger.

The use of military force against
another state is regulated un-
der the United Nations Charter.
The Charter prohibits all uses of
force unless authorized by the
UN Security Council orinacase of
self-defense. The charter allows
a state to use force in individual
or collective self-defense “if an
armed attack occurs” until the
Security Council canact.

The UN’s International Court of
Justice has further clarified that
even when a state has the right of
self-defense, military action in
response mustbenecessary, pro-

portionate, and aimed at a sov-
ereign state responsible for the
initial armed attack. The court
has repeated these principles in
multiple decisions, most com-
prehensivelyinacase broughtby
Iran following lethal US attacks
onits oil platforms in the Persian
Gulf.

Once an armed conflict has be-
gun, parties to the fighting have
the right to use lethal force to de-
feat the adversary. International
humanitarianlaw permits thein-
tentional killing of enemy fight-
ers within legally defined armed
conflict hostilities. Even then, no
one may be singled out for kill-
ing based on what they did in the
past.And civilians not participat-
ing in the fighting may never be
intentionally targeted.

Recent international decisions
support the importance of the
concept of restricting the killing
of fighters within active zones of
hostilities. Outside such areas,
the peacetime human rightto life
applies. The European Court of

Human Rights has emphasized
this point in a series of rulings,
mostrecentlyinearly 2021.
These decisions contradict an
olderview held by someinthe US
military that political or military
leaders of a wartime adversary
may be killed wherever they are
found.

As a political leader of a party at
war with Israel in Gaza, Haniyeh
might fit this older interpreta-
tion. However, it still would not
extend to Kkilling “treacherously
or perfidiously,” as laid out in the
binding regulations annexed to
Hague Convention IV of 1907. To
kill treacherously or perfidiously
means to kill someone who has
no expectation ofbeingin danger
of death. For example, a soldier
who falsely raises a white flag of
surrender to lure an enemy in
close enough to kill them would
be guilty ofkilling treacherously.
Haniyeh had such an expectation
of safety in Tehran, and as such
his killing can be seen as treach-
erous.

Adoublestandard

All principles on the use of lethal
force under international law
rule out assassination. And yet,
countries including Israel and
the US persist in using it. Israel
has acknowledged responsibil-
ity for assassinations dating to
evenbeforeits founding.

To try to mollify critics, Israel be-
gan referring in 2000 to its prac-
tice of assassination as “targeted
killings”.

The term makes it sound more
like the legitimate killing in war-
time.In 2001, US Ambassador to
Israel Martin Indyk rejected Isra-
el’s attempt to legitimize assas-
sination when he said on Israeli

television: “The United States
governmentisvery clearly onthe
record as against targeted assas-
sinations. They are extrajudicial
killings, and we do not support
that”

Then the September 11 attacks
occurred, and the US itself ad-
opted the practice of targeted
killing. The first known case was
carried out by the CIA against six
suspected members of al-Qaeda
inYemenin November 2002. The
killings were condemned as un-
lawful by a UN human rights ex-
pertsoonafter.

Yet, US killings with drones and
other means have continued to

this day. All the while, the US has
consistently condemned alleged
Russian assassinations. What
many international law experts,
including me, see is a US double
standard when it comes to the
use of lethal force, including its
useinassassination.

While efforts may have been
made to mount a defense of
assassinations such as that of
Hamas’ Haniyeh, there is a sim-
ple truth: Lethal force is highly
restricted, and assassination is
neverlegal.

The full article first appeared on
The Conversation.

° People lift placards showing Fuad Shukr, a senior commander of Hezbollah who was killed in an Israeli strike in Beirut, and Ismail

Haniyeh, Hamas’s politburo chief who was assassinated in an attack blamed on Israel in Tehran, during a rally in Sanaa, Yemen, on
August 2, 2024.
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