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Deep Dive

War Risks Aren’t Force Majeure Excuses

governing the contract.

This point is vital for an Iranian export-
er. In an FOB contract, for example, the
moment of risk transfer differs from that
under a contract in which the seller as-
sumes a broader obligation concerning
transportation. In CIF contracts as well,
the seller must arrange the stipulated
insurance, but this does not mean that
every form of war-related risk is auto-
matically covered by insurance. In fact,
the use of an Incoterm without revisiting
the clauses concerning war, sanctions,
and insurance can transform an osten-
sibly standardized contract into one of
considerable risk.

Insurance; the link that may bring
the entire chain to a halt

In maritime commerce, goods may be
legally eligible for export, a vessel may
be technically ready to sail, and the buy-
er may likewise be prepared to make
payment; however, if the insurer does
not provide the requisite coverage, the
transaction may effectively come to a
standstill. This is precisely where war,
sanctions, and insurance become inter-
connected. Marine insurance under war-
time conditions can expand its capacity to
cover war risks, but such coverage is gen-
erally contingent upon risk assessment,
sanctions screening, and compliance with
applicable regulations.

This development conveys an important
message: the insurance market does not
necessarily regard war risk as uninsur-
able; rather, it transforms it into a risk
that must be separately priced and man-
aged. Conversely, any costs or charges
associated with passage through sensi-
tive maritime routes may also become an
insurance and sanctions issue.
Therefore, in future Iranian contracts, the
sentence “The seller is obligated to pro-
cure transport insurance” will no longer
suffice. It must be specified what type
of insurance, with what coverage limit,
against which risk, under what condi-
tions, and subject to which exclusions,
will be procured. It must also be estab-
lished who bears responsibility if the in-
surer cannot provide coverage because of
sanctions or the regulations of the coun-
try in which it operates.

Iranian foreign trade and the
imperative of contractual
redesign

The new reality is that Iran’s foreign trade
contracts cannot be drafted as though
they belonged to an era of stability. A fu-
ture contract must regard war not merely
as an “event,” but as a multilayered risk.
The first layer is war and physical securi-
ty. The second is sanctions and financial
regulations. The third is transportation
and ports. The fourth is insurance. The
fifth is banking and payment, and the
sixth concerns legal disputes over which
of these factors has actually impeded con-
tractual performance. If these six layers
are not incorporated into the contract,
future disputes will be almost inevitable.
For example, Iranian export contracts
should specify more precisely what le-
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gal status is created by the “closure of
a transportation route”. Must the seller
identify an alternative route? Over what
distance? At what cost? Is a 20% increase
in transportation costs tolerable, while a
50% increase triggers renegotiation? If
no safe route exists, is the contract sus-
pended or terminated? If an alternative
route exists but causes several weeks of
delay, does force majeure remain opera-
tive? These are questions whose answers
cannot be deferred until the crisis occurs.
In future contracts, force majeure and
hardship clauses must be designed in
proportion to the nature of the transac-
tion, and complex commercial risks in a
sanctions- and war-affected environment
cannot be managed merely by copying a
generic provision from other contracts.

From ‘termination’ to ‘contractual
resilience’

Perhaps the most consequential change
in perspective for Iran’s foreign trade lies
precisely here. Under ordinary condi-
tions, a contract is drafted to ensure per-
formance. Under conditions of war and
sanctions, a contract must, in addition to
ensuring performance, specify how the
transaction is to remain viable during a
crisis. This signifies a transition from con-
tracts predicated upon “termination after
a crisis” to contracts predicated upon “re-
silience during a crisis”. Under this mod-
el, a contract can contain a hierarchy of
solutions: first notification, then negotia-
tion, followed by temporary suspension,
then alteration of the route or method of
transportation, subsequently adjustment
of the price or delivery time, and finally,
if the impediment is persistent and fun-
damental, termination of the contract.
Such a mechanism prevents an immedi-
ate dispute; because the parties know in
advance what consequence attaches to
each stage.

More precise provisions should also be
incorporated concerning “change in law”.
If a country imposes new sanctions, a
bank prohibits a transaction, or a mari-
time route becomes subject to security
restrictions, the contract should specify
whether this circumstance creates mere-
ly a right of suspension or also a right of
termination. In contracts connected with
Iran, even the choice of governing law
and the arbitral forum assumes greater
significance. An arbitration clause that
merely identifies an arbitral institution
is insufficient. The question must be
whether the arbitrator can disregard the
sanctions law of a third country. Will en-
forcement of the judgment be possible
in a country that imposes the sanctions?
Will payment of arbitration costs itself
encounter financial restrictions?

In reality, war can transform a dispute
that appears “commercial” into a dispute
concerning multiple legal systems. The
issue is not confined to exports; imports
are exposed to the same risks. This dis-
cussion should not be confined exclusive-
ly to oil and petrochemical exports. For
an Iranian importer, the risk may orig-
inate elsewhere: the foreign seller pos-
sesses the goods, but its bank is unwill-
ing to receive payment from Iran; or the
shipping company is unwilling to enter
the region; or the insurer does not pro-
vide the requisite coverage; or the goods
become stranded at an intermediate port.
Under these circumstances, the import-
ant question is not “Who is at fault?” but
rather what mechanism the contract has

Feeling the squeeze
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contemplated for such a situation.

This issue assumes amplified impor-
tance in trade predicated upon banking
documents. War may subject banking
and documentary operations to delay
and disruption, but the rules governing
letters of credit and other instruments of
documentary trade do not automatically
cease to exist. This point is extremely im-
portant: war may render performance of
a transaction difficult, but “difficulty” is
not synonymous with “legal exemption”.

A warning concerning force
majeure

The experience of recent crises conveys
an important lesson to Iranian econom-
ic actors and non-Iranian merchants
conducting commerce with Iran: force
majeure should not become the final
bullet of a contract. A party that declares
on the first day of a crisis, “War has oc-
curred, so the contract is over,” may sub-
sequently encounter the argument that
it could have performed part of its obli-
gation through route alteration, reason-
able delay, alternative transportation, or
negotiation. Conversely, a buyer cannot
merely invoke late delivery to impose all
responsibility upon the seller if it is estab-
lished that the transportation route was
genuinely unsafe and that no reasonable
alternative existed.

Therefore, in future disputes, courts and
arbitral tribunals will likely examine the

Themore
consequential
questionisthis:if
war, sanctions, the
closure ofamaritime
route, increased
insurancerisk,

or governmental
intervention
preventsthe
performance ofan
Iranian commercial
contract, who bears
responsibility
andwho must
absorbthe cost of
suchdisruption?
Theanswerisnot
straightforward;
international
lawdoes not
automatically
equateevery
warwith “force
majeure,” nor does
itrecognize every
increasein costsas
alegitimate ground
forterminatinga
contract.
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operational particulars more closely than
before: Which routes were open? When
did they close? What was the cost of an al-
ternative route? Was insurance available?
What precisely did the sanctions prohibit?
Could the bank execute the payment? And,
most importantly, what did the parties
know or ought to have known at the time
of contract formation? This is the point at
which contract law becomes disentangled
from foreign policy and is transformed
into commercial risk management.

Strait of Hormuz and the future of
Iranian trade

The Strait of Hormuz is now more than
a strategic waterway; it has become one
of the most consequential legal and eco-
nomic variables affecting regional com-
merce. However, even if the maritime
route reopens at a particular juncture,
the difficulties confronting foreign trade
will not terminate with the reopening
of the waterway. Insurance rates may
remain elevated, banks may continue
to exercise caution, shipping companies
may prefer alternative routes, and foreign
counterparties may demand more strin-
gent conditions in new contracts. For this
reason, the restoration of trade to normal
conditions does not necessarily signify
the restoration of costs and risks to their
pre-war levels.

Law ultimately returns to the contract.
The American-Israeli war on Iran has
once again revealed an old reality: inter-
national law cannot resolve every diffi-
culty confronting a merchant, but it can
clarify the boundaries of responsibility
and risk. Sanctions may impede a con-
tract, but they do not, by themselves, an-
swer whether the contractual obligation
is suspended or extinguished. The closure
of a maritime route may render contrac-
tual performance impossible, but the ul-
timate answer depends upon the text of
the contract, the governing law, and the
practical circumstances. Increased insur-
ance costs may render a transaction un-
profitable, but not every loss constitutes
force majeure, and war may profoundly
alter contractual conditions, but not ev-
ery economic alteration creates a right of
termination.

From this perspective, perhaps the most
important lesson for Iran’s foreign trade
lies not in any particular statutory provi-
sion, but in a transformation of the way
contracts are conceived. Iran’s foreign
trade contracts must be redesigned on
the basis of the country’s geopolitical
reality; a contract drafted for an environ-
ment without war, without fluctuating
sanctions, and without maritime disrup-
tion is fragile in the face of contemporary
crises.

Iran requires more than alternative
routes, additional vessels, or more ex-
pensive insurance to preserve its exports
and imports. It requires a new legal archi-
tecture for foreign trade; an architecture
in which sanctions, war, maritime disrup-
tion, insurance, banking, route alteration,
force majeure, hardship, governing law,
and arbitration are contemplated to-
gether from the outset. If war is regarded
merely as a temporary event, upon the
cessation of hostilities, we will return to
the same old contracts. But if it is under-
stood as an indication of a transformation
in Iran’s commercial risk environment,
contracts can become instruments of re-
silience.

In today’s global economy, trade secu-
rity does not merely mean that a vessel
can sail. Genuine security arises when,
if the vessel does not sail, if the bank
does not transfer the funds, if the in-
surer does not provide coverage, or if
a new sanction enters the equation, the
parties know in advance what rights
they possess, what obligations they
bear, and who will absorb the cost of
the crisis. This may be the most import-
ant legal lesson of war for Iran’s foreign
trade: war can alter the routes of ves-
sels, but contractual ambiguity must
not be permitted to obstruct the legal
pathways of commerce as well.




